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Writing a Buy-Sell Agreement that Keeps You Away from Court 

By Michael Blake, Arpeggio Advisors 

Buy-sell agreements are agreements that shareholders conclude in order to enable 
the orderly transition of ownership in the event of a departure of one or more 
shareholders with the hope of avoiding litigation and/or the sale of the entire 
company.  Unfortunately, most buy-sell agreements fail to achieve these objectives 
and often worsen the accompanying chaos and conflict because the process set 
forth for setting a price is vague, cumbersome, incomplete, not credible, or some 
combination of the four.  This article contains tips that will enable you and your 
legal counsel to write a buy-sell valuation process that gives you the best chance to 
achieve a shareholder exit without destroying relationships and your company in 
the process. 

Best practices indicate that you should create a buy-sell agreement as soon as the 
company has more than one shareholder (or partner, or member).  If your 
company doesn't have one, and you're not a sole proprietor, that task should 
become a high priority - your company and your personal wealth depend on it. 

Buy-sells can be complex because they effectively force a transaction, usually after 
some trigger event.  The involuntary nature of buy-sell agreements means that 
there is potential that at least one party will feel like they were railroaded.  
Accordingly, acting in their self interest, such parties will look for ways to 
circumvent the buy-sell agreement, impede its implementation or have it nullified 
altogether. 

As often as not, buy-sell agreements wind up being adjudicated before a judge, jury 
or arbitrator - the very result the buy-sell agreement was designed to avoid.  
Because buy-sell agreements typically force a transaction that is financially material 
to all parties, the stakes are critically high.  Financial security for families and a 
comfortable retirement may well be at stake for the parties.  Under those 
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conditions, even the most cordial, friendly partnerships can quickly turn into all-out 
war.  The slightest weakness in a buy-sell agreement can quickly cause it to 
collapse. 

The unfortunate reality is that most buy-sells are, in fact, ticking time bombs.  Buy-
sell agreements' weaknesses are only made manifest when implemented and then 
ultimately scrutinized by litigation counsel and their respective financial experts. 

At the heart of the buy-sell agreement is how the buy-sell price will be set, and it is 
this mechanism that most frequently breaks down.  When the price-setting process 
breaks down in a buy-sell event, the exit drags on for what seems like an eternity, 
feelings and relationships are harmed, often beyond repair, and litigation attorneys 
are consulted. 

How can I reduce the risk of ending up in court over my buy-sell agreement? 

I'll note here that I subscribe to many of the ideas set forth by Christopher Mercer 
in his excellent book, "Buy-Sell Agreements for Closely Held and Family Business 
Owners."  This book should be on the shelf of any legal counsel or financial advisor 
involved in the formulation of buy-sell agreements.  Some of the ideas presented 
below are ones that I either first read in his book or are expansions of those ideas. 

One of the essential pieces of advice offered by Mercer in his book is that first and 
foremost, the buy-sell price should be determined by one appraisal.  The buy-sell 
price should not be determined by a fixed price or formula, and certainly not by the 
"dueling appraiser" process.  If the buy-sell is written well, you should have a good 
chance to conclude the process with one appraiser and one appraisal, and you're 
done. 

Below is a suggested list of terms that will cover most eventualities for pricing a 
company interest in a buy-sell process.  Of course, no contract can anticipate every 
contingency - but good contract can at least close the biggest loopholes.  Legal 
counsel can and will, of course, modify to their taste. 

1.   Resolve the process by commissioning an appraisal at the date of the buy-
sell trigger event (date of death, divorce, etc.). 
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2.   Set the standard (definition) of value to be used in the appraisal in the 
engagement letter (fair value, fair market value, investment value, etc.) as 
well as the premise of value (liquidation or going concern). 

a.   If fair market value, specify that it is the definition as applied in 
Revenue Ruling 59-60. 

b.   If fair value, specify the statutory definition by state or the Revised 
Model Business Corporations Act or Accounting Standards Codification 
Topic 820 (usually murkier than statutory definitions). 

3.   Specify whether discounts for lack of marketability or control would be 
considered (fair value generally doesn’t consider those but Georgia case law 
is muddy on this). 

4.   Specify that how the effective date of the appraisal will be determined. (e.g., 
last full year, last full quarter, date of the trigger of the buy-sell, date of 
notification of the trigger of the buy-sell). 

5.   The work product to be produced should be an Appraisal Report as defined 
by the Uniform Standards of Professional Appraisal Practice or a Detailed 
Report under the AICPA’s Statement on Standards for Valuation Services 
(SSVS-1), or similar document as defined under another recognized set of 
business valuation standards such as those promulgated by the National 
Association of Certified Valuators and Analysts or the Institute of Business 
Appraisers. 

6.   Pre-select NOW the appraisal firm to be used (not the appraiser – what if he 
or she retires?).  Set a list of five that you will go with in order of preference 
or solicit bids from all five and select the lowest bidder. 

7.   The individual signing and managing the appraisal must have at least five 
years’ experience and possess one or more of the following professional 
accreditations: CPA/ABV (Accredited in Business Valuation), ASA (Accredited 
Senior Appraiser), CVA (Certified Valuation Analyst), or CBA (Certified 
Business Appraiser). 

8.   The firm performing the appraisal should commit in writing to recuse itself 
from doing business with either party for a period of at least two years after 
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the engagement (so there is no financial incentive to make sure that either 
party is “happy” with the outcome).   

9.   Consider putting in discounts to the price if the reason for the shareholder is 
harmful to the company’s reputation and, by extension, its value. For 
example, if the shareholder goes to jail, or commits a felony, is censured by a 
relevant regulatory or professional organization, or is fired for cause – like he 
never shows up for work, perhaps the buyout price is discounted by 50 
percent or more. 

10.  Conversely, a price premium may be appropriate to reward shareholders for 
strong contributions to the company’s value. 

11.  If the selling shareholder is likely to have key customer relationships, an 
earn-out or incentive system to ensure that those relationships transfer to 
the company may be appropriate to include in the buy-sell agreement. 

12.  Set terms like a three-year non-compete/solicitation/disparagement 
agreement for the departing shareholder as part of the buy-sell agreement. 

13.  Set conditions for the repayment or other disposition of loans to and/or from 
the departing shareholders. 

14.  Set the funding mechanism or deal terms now.  Will the company create a 
sinking fund?  Buy a life insurance policy?  Will the transaction be structured 
to pay out over, say seven years at six percent interest? 

15.  Ensure that any intellectual property developed and/or owned by the selling 
shareholder remains available to the company if it is important to the 
company’s operations. 

16.  Determine now if the purchase will be structured as an asset or stock 
purchase. 

17.  Define the protection of employment of family members (if any). 

18.  Determine if built-in gains should be considered (if a C-corporation) or a 
premium for a pass-through entity (such as an S-corporation or a limited 
liability company) in the valuation analysis. 
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The reader experienced in transactions will observe that the terms of the buy-sell 
agreement proposed above resemble those of an actual transaction.  That's no 
accident.  A strong buy-sell agreement should be written as if it is to be triggered 
the day it is signed and the parties are amicably agreeing on the transaction's price 
and terms.  If you think a term is important in an actual sale, the likelihood is high 
that it's important for the buy-sell agreement also. 
 
No one can promise that any agreement is impervious to legal challenge. However, 
incorporating as many of the above-listed terms as possible will minimize the 
chance that a legal challenge will be successful. 
 
Do you need help creating a buy-sell agreement or assistance in executing the buy-
sell agreement? Do you need to extricate yourself from a buy-sell agreement gone 
bad?  Are you litigating to enforce (or stop the enforcement of) a buy-sell 
agreement? Contact Michael Blake at mike@arpeggioadvisors.com or 770-286-3169 
to discuss your objectives and your path to success. 
 


